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?ﬁﬁx IN THE SUPREME COURT OF BRITISH COLUMBIA,
|

[yl
-

U

To the QUEEN?S MOST EXCELENT MAJESTY,
Province of British Columbia, )
Oz of %r@.k{__} i The Humble Petition of
/ 7/ To Wit:a

Kum Shoong of the City of
Victoria and Province of
British Columbia,by his
Solicitor Harry ballas Helumcken

of the saie place,Sheweth that:=

Your Suppliant is a Chinese ierchant,carrying on business on
Cormorant Street,in the City of Viétoris,

At 2 sale of lands belonging to the Province of EBEritish Columbis

o

v Public Muction held in the City of Victoria on the 30th day of
;Scpta.:; er A,D,1873,your suppliant became the purchaser of Section
12,5lock 4,North Range 6,New Westninster District and at the time
of the said purchase paild $08.30 on account of same,and entered
ollowing contract:= ¥I ,Kum Shoong hereby acknowledge
tthat at the sale of Govermient landz in New Westoinster District,
1by Publie Auetion held in Vietoriaz this 30th day of September A.D,
11875, that I was Lhe highest bldder of Catalogue Lot No,56,and

™
H

fkriown as Block 4,Range VI, W,3ection 1l2,and was declared the
ipurchaser thereof for the sun of One Dollar $l,}ﬂ|subjuct to
Pronditions read at time of“sale,and that 1 have paid the sum of

2 555.55.0011ars by way of deposit and part pagment of said purchase

smoney and complete the purchase according to the conditions®,

¥um Shoong®.

As Apent for ithe Vendors ¥ ratiiy this sale.®
Your Suppliant?s nane was entered in thie books of the Lind

Departaent as the purchaser of the sald land.and the said entry

(%)

-
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S0 remained until on or about tlc 10th day of April A.b,1889 ,when
| e 2 F O :
the name of Kwong Lee was weenefudiy ond without notice to your
Shppliant,substituted for that of your Suppliant,

4, That paynent of the balance due under the szid contract mas never
dezanded of your suppliant who always has been,and still is,ready
and willing Lo complete the same upon payaent of the amount Justly

due thereunder, -

cn
-

The said land has been assessed in your suppliant?s nase on the
Assessnent Roll of Richmond iunieipality since the year 1873 up to
the date hereinafter mentioned,

€. Your Suppliant has paid all taxes assessed apainst the said
property up to,and including the year 1888,

7. 0Un the 12th day of April 1889,a Crown Grant for the said property
wes issued to Jaumes Charles Prevost,Receiver of the Estate of
Kwong Lee & Co,

8, The said sale was coopleted by the s5aid Recelver, the said 3,C,
Prevost in pursuance of said contraet set out in paragraph 2 hereof
by paynent of the balance due thereunder,

9 +0n the 9th day of August 1889,the said Jaues Charles Prevost by
deed,conveyed the said property to one Henry Slye Mason,who is now
the registered owner thereof,

10.Your Suppliant had no notice whatever of the issuance off the said
Crown Grant,or that application had been made therefor or that the
ently in the bopks of the lend Departient had been zltered from
that of your suppliant,to that of Kwong Lee,

11,Your Suppliant states that the fim of Kwong Lee & Co,,never had
any interest in the said property,and never treated the same as an
asset of the sz2id firm,

1 &Your Suppliant charges the fact to be,and the fact is,that the

sald H.S.Mason took the conveyance of the said land with knowledge

il =1 tha famd s - )
o (i B | Wi i sl giad 4

act iereln Méntioned,more particularly of the said
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Your Suppliant therefore humbly prays:-
i b= That it may be declared that the said
Crown Grant was issued i..‘.pnwi;h_-nt.ly,ln
error and in ignorance of your suppliant’s
right in the premises,
i That the szid Crown Grant may be deelared
to be woid,
S, That id Crown Grant nay be delivered
up to be cancelled,
Dated L 15t day of April A.D. 18382,
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IN THE SUPREME COURT OF BRITISH COLUMBIA.

Before the Hon.Mr Justice Creaso.

BETWEEN
KUM SHOONG PLAINTIFF,
and
HENRY SLYE MASON DEFENDANT.
JUDGMENT.
e R
Orease,J.

This acfion is brought to obtain a declaration from
the Court that the Defendant is a trustee for the Plaintiff
of Seetion 12, Block 4, North, Range 8 West, Lulu Island,
New Westminster Distriet, and that Defendant nay be ordered
to convey that land to the plaintiff.

It is at present registered as an absolute fee in the
Land Registry Office in the name of the Defendant.

The facts out of which this elaim arose, though running
over a long period, are in themselves simple enough.

Some 18 years ago, on the 30 Septr 1873, by order of
the Government, a public sale of a large number of 160
acre lots in Lulu Island took place in Vietoria.

It was eondueted by J. P. Davies & Co, well known
Auetioneers in good practice and repute, and in the presenee
of Mr Joshua Davies, a witness in this ease, who aeted as
his father’s seeretary throughout, and in whose handwriting
all the entries in the account sales on the oseasion were
made.

He identifiad and %rrirgd the book producsd in Court
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in whieh the sales were recorded.

The eonditions of sale were:- one-third of the prise
bid in eash on the fall of the hammer; one-third to be
Paid in one year after the sale; and the balance two years
after the sale; the two latter payments to earry 8 % interest
per annum. -

These were the eonditions read at the sale upon the
due fulfilment of whieh the paper writing signed by Kum
Shoong admits everything was made to depend. Seetion 12
was publiely knoeked down to Kwong Lee, for 180 dollars, ($1
per aere), payable at the times and in the manner deseribed.

uﬁil a matter of eommon notoristy that Quong Lee,
whish translated means *The Happy Suecess® (at that time
and for years before and after, uMd one of the riehest
and most substantial fims in the sountry), was only knomn
by that emblem or title, until they fell into litigation
and diffieulties among themselves, when the names of the
two brothers who eomposed the firp Loo Chuek Fan and Loo
Chu Fan, wers first publiely diselosed. Before these events
they sued and were sued as appears by the records of this
Court as *Quong Lee! sometimes by the misnomer of *Quong
Lee & Co!

( At the time of the sale, 1873, Kum Shoong, the present
plaintiff, who had for some time been their manager and
cashier, was considered as the representative of *Quong Lee!
He testified that he was sent by both the partners, Loo Chuck
Fan and Loo Chu Fan, to attend the sale. His instructions

may be gathered from the result; which mFQMt Section
12 was bought in at the upset price of $1 per acre, and

-
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knocked down, at the bidding of Kum Shoong, to Quong Lee,
and he paid the first instalment out of the monies of Quong
Lee.

" The fact is admitted by the plaintiff, but he says it

| was charged against his salary, which must have appeared

| o0 it eI Gioe. T A sttt (hat s
purchase was for himself.

But no book of account of Quong Lee containing such
an entry was produced, nor does the plaintiff beyond the
above, and a statement, that he did not keep the accounts,
in any way refer to these books, or shew that he had made
any effort to obtain them.

He relies solely on his memory, but not implicitly on
that, for the particulars of what occurred 18 years ago; and
he called ho other witness though Loo Chu Fan, one of the
partners who sent him down to the sale, is still in the
country. The entry in the original account sales on which
the records of the Land Registry Office are founded,is only
in the name of Quong Lee.

Kum Shoong then brings forward as the basis of his
claim, a paper writing signed only by himself, which in his
pleading he ulla' ‘a contract} but on examination, this
definition of its contents is scarcely supported by the
facts. Tt is of such a peculiar character that I produce it
*in extenso!

*I.Kun Shoong hereby acknowledge that at the sale of
*Government Lands in New Westminster Distriet, by public
“auction held in Victoria this 30th day of September 1873,
“that | was the highest bidder of Catalogue Lot No 58, and

"knomn as Block 4 North, Range VI West, Section 12, and was
(-3-)
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tdeclared the purchaser thereof for the sum of $1 dollar
‘per acre,subject to the condition read at the time of sale
“and that I have paid the sum of $63.33 dollars by way of
‘deposit and part payment of the said purchase, and I under-
‘take to complete the purchase accerding to the conditions.
Signed in English }
Characters.
*As Agent for Vendors I ratify this sale'
(Net signed by any one)
This he says was ghu*o him after the sale, he cannot say
how long after or by whom. He says Mr Davies gave him some
paper, but he does not say it was this. It is not in Jeshua
Davies’ handwriting; he knows nething about it.
The "onus probandi® is on him whe ﬁ.llilll, and se far

'Kum Shoong®

is on Kum Shoong.

If this document dated on the day of the sale was
intended as a receipt, of which it shews no sign, ene would
think that it could notigm have been given to the Lands &
Works in whose pessession it new is, without his exchanging
for it seme dooument in the nature of a receipt whether in
his ewn name or that of Queng Lee.

If that were the fact, it was Kum Shoong’s duty to
have produced it. If such a receipt were exchanged and
deposited among the Quong Lee papers as the property of Quong
Lee, it should have been sehrched for, and, if possible, pro-
duced, or satisfactory evidence given of its contents. But
this has not been done, and, as it is now before me, the
_M-mwmmﬂgmmmmma. So
f&_f:hn is nothing inconsitent in this document with the

(~4-)
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purchase of the lot by Quong Lee by Kum Shoong,their manager,
cashier, and (as we now see) their Agent.

Sometime in February 1874 an account of the aforegoing
sales was made by the Auctioneers, as Agents for the Vendors,
the Government.

It is entitled * Account of Sales, by order of Hon. R.
Beaven, C.C.L & W. for account of Government! It was dated
back *nunc pro tunc® to the 30th Sep 1873, at the conclusion
of it Joshua Davies certifies that,

"The above is a true copy of page 76 of the original
ssales book, kept at the time of sale, and being the record
*from which the account sales were prepared and rendered to
“the Chief Commissioner of Lands & Works®

It so chanced that in the first Account sales in the
Auctioneer®s official book I observed 2 lots were knocked
down to William Fisher, whom | employed to bid for me. On
being, knocked down, Mr Fisher gave up my name as the real
purchaser; and it was 111!%“%13 entered in Joshua Davies’
handwriting in the account sales, after his name, thus:-
*W.Pisher* - *H.P.P.Crease®)( *W.Fisher* - 9H.P.P.Crease'
When catalogue lots 54 and 65, were knooked down to George
Janes; he gave up the names of Herring & Burnaby for Lot 54,
and of Pung, Pagden and Allsep for Lot 55; whereupon their
names were then and thei® similarly inserted after Janes’
om. No such change took place in Quong Lee’s purchase of
Section 12.

In the return sent in to Mr Beaven in 1874, these
intending purchasers appear to have backed out of the sale
and the name of John Janes is retained in the return for I

both the Catalogue 1#1.:(5‘: ]m:l 86,- and for Section 12 the
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firmm name of the House “Quong Lee' is retained with the
addition of the name of "Chum Shoong® in inverted commas.
Mr Joshua Davies, who gave his evidence very frankly
but with proper care, for, as he says, it all took place 18
years ago, is almost positive that he saw Kum Shoong at the
sale. If so that would account for his name being added
after Quong Lee, the purchaser, as the agent for that fimm;
his name being the only one in inverted commas. He was then
known as their confidential manager and cashier, and probably
the only one who spoke English. And so his name became in
English eyes the equivalent of Quong Lee, and this mis-
\ apprehension is probably the origin of the whofe subsequent
claim.
The following is an exact copy of the entry relating
to this land in the original account sales book in Joshua
Davies’ handwriting and sworn to by him,

e

=== e T ———— e

Catalogue|Block |Range Section|Acres|Purchaser| $ per| Total.

Lot. acre.

53 .| vIW 12 | 160 |Quong Lee| $1 | 160

and this Joshua Davies certifies under his own hand to have
been *the record from which the account sales were prepared
*and rendered to the The Chief Commissioner of Lands and
*Works?

Subjoined also is an exact copy of the entry by Capt.
rintn_a“r. a temporary Clerk in the Lands and Works about
the time of the sale, made in red ink, the smse as was used
in the case of the other sales on that day, with the alter-

ations in black ink anil -Ea;nil, (made apparently at a later
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e UL,
e i

date by the Department in exact accordance with the account
sales, which were not sent in until February 1874, and with
their subsequent dealings with Section 12).

This I have thought best to reproduce in fac simile,as
that is how it appears in a book of purchaser’s prices and
instalments and other particulars of Lots and country lands
sold by the Government on that day, and throws light on the
subsequent dealings with Section 12 :.

S

3/
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The omission in November 1873 of the recorded name of fuong
Lee with that of Kum Shoong was probably not discovered
until the next real estate tramsaction in the land took
place. The repetition of Vintner’s omission of Quong Lee’s
name in the New Westminster District or Richmond Municipal
Assessment Roll (if it should appear,they were not produced)
would at once be accounted for.
It would only require the recent rise in the price of
land of which the learned Counsel sﬁaka. accompanied by
the usual enquiries by speculators of the persons whose
namnes they see on the list of unpaid instalments, and the
helpless bankruptey of his former employers, to suggest at
once to Kum Shoong all that has since taken place. The
mnot unfrequently
payment of taxes by itself is no proof of title. There come).
before the Court cases where a man,- having paid taxes on
a vacant lot, perhaps for a friend or acquaintamee of whom
he has lost sight of for a number of years,erroneously
fancies he has a title to it by possession. And here there
is this to be said with regard to the payment of taxes
in this case. Two letters of J. C. Hughes, (now dead) the
Government Collector of Taxes in New Westminster District,
(before the formation of the Richmond Municipality,which
took place in 188() are produced in which he calls on Kum
Shoong for $17.60 arrears of taxes %on his land in New
Westainster District! There is nothing to connect this with
Section 12, and the amount is different from that which
obtained for the same lot in that municipality at that
Period, and during & consecutive years commencing with 1880,
' whore the tax is set at $9.20 per annum. The figures even
as a multiple or subdivision do not agree. This therefore
(-8-)
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is of no value as evidence.

Here we have the Claimant, Kum Shoong, taking so little
interest in this Section 12, which he now alleges he purchased
for himself, that for years he neglected to pay taxes upon
it.

And for 9 consecutive years, assuaing (his name to
have been on the list) presumably, receiving assessment
notices and tax papers all the time ( for after taxes all
Municipalities are keen), yet from 1880 to 1888, he pays
not a single tax until the land had become valuable and
until the dissolution and collapse of Quong Lee, and up to
the eve of the issue of the Crown Grant,when alarmed by a
threat of legal proceedings, he gets Messrs Drake, Jackson
& Helmcken to forward the payments of the arrears of taxes
for hin, so that it arrived only one day before the Crown
Grant was issued under «f Order of Court to Prevost.

And this brings me in natural sequence to see what
notice, supposing for argument’s sake, that Kum Shoong’ s
claim had been correct, he must necessarily be expected to
have received of what was going on with reference to section
12. Mr Prevost was by order of Court, known to the profession
and public generally, and advertised in Victoria day after
day for months, indeed, everywhere in the Province, even in
Cariboo,- as having been appointed the Receiver of the Quong
Lee estate.

By the general order of Court of the lst December 1886
in which Quong Lee were represented, (Plaintiff’s Solicitors
acting for Loo Chuck Fan,one of the partners and Mr A.E.B.
Davie, for Loo Chu Fan), Prevost, as such Receiver was
empowered to sell, inter alia, Section 12 by Publiec Auction.
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In pursuance and part fulfilment of which authority,
on Wednesday the 12th June 1889, Section 12 was put up to
Public Auction by Mr Joshua Davies at the City of New
Westminster and in open sale purchased by Mr H. S. Mason
for $3,120.

For 2 weeks previous thereto notice of the sale was
advertised in the Daily Colonist in Victoria, where plaintiff
then resided and was doing business. Besides this Davies
caused printed circulars containing particulars and con-
ditions of sale, accompanied by a plan of the property, to
be distributed freely in New Westminster, Vancouver, Nanaimo
and Vietoria Cities. Yot Kum Shoong makes no sign.

On the 23rd July- 1889 Loo Chuck Fan being represented
by Plaintiff*s Solicitors and Loo Chu Fan, the other partners
being duly notified, but not appearing, or making any
objection, the sale to Mason was confirmed; and the Receiver
Prevost was ordered to convey the property in fee to Mason,
which was accordingly done. And here I may remark, by
parenthesis, that Loo Chuck Fan and Loo Chu Fan must have
mwmqmmmumm-,mmm
were the purchasers and owners of Section 12; or they would
have declared it was not theirs but Kum Shoong® s.

They could have had no interest in doing otherwise, had
this claim been good, for none of the $3,120 could possibly
come into their pockets; for after it was paid, they would
8till be owing to the Defendant, some $40,000, a debt which
they had no means of discharging.

The Crown Grant dated 10th April 1889 in the name of
Prevost had been Previously obtained under another order of

Court. Between the tm{tl;gt}ﬂn Shoong instructed his
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Solicitors to pay the arrears of taxes and the issue of the
Crown Grant on the 22nd May 1889, there was ample time to
have arrested that issue. And a fortiori between that time
and the sale, confirmation and conveyance to Defendant on
the 9th August 1889.
The fact of the sudden payment of those taxes points
in the direction of an undisclosed anticipation of some
steps being taken with regard to this land, which should
have called for prompt action, and I note that although
_ the complaint was made on 12th April 1889, and the conveyance
to Mason made on 9th August 1889, five months after plain-
tiff’s Solicitors paid the 9 years’ taxes; the writ of
sumong the first direct intimation to defendant of plain-
.tiff‘a claim, was ngf‘until the 12th September 1889, over
6 months after Plaintiff’s Solicitors paid the 9 years’
taxes.
A jury (and T have the same right) would be entitled
to ask what was the conduct of Kum Shoong with regard to
this Section from 1873 down to the present time? Was it that

of a man who thought he had such a right as he now claims?
The evidence shews that if he did anything he carefully

abstained from enquiry. He does not state, nor does it

appear in anywise in the evidence, that from 1873 to 1888
voluntaril

he ever)asked a single question of any of the public officers

belonging to the Land 0ffice whose duty it would have been

to give authoritative answers to his queries. More than
that, their attention would have been thereby directed,to

the rectification of Vintner’s omission.
We don’t know when that was discovered; it could not

have been before 18'?4,{ plulss}ibly like many, and indeed T may
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say most conveyancing mistakes, this was not revealed until
enquiries into title were instituted, or until a change of
possession and dealing with the land was in contemplation,
and that the mistake went on, unobserved because not enquired
into, from list to list, one copying from the other,- no
payment either of tax or instalment being made in the interim
to fix attention upon it - until something arose which made
it necessary to go to the root of the title, the original
sale and record thereof to Quong Lee.

The next thing one is tempted to enquire is:- Why Kum
Shoong did not take advantage of the safeguards of the Land
Registry Act? Why did he not register the docunenthis
pleadings now call a contract? Why did he not register the
document whatever it was, which presumably he received from
the Land 0ffice, when he gave up the incomplete paper writing
on which he now bases his claim.

It is hardly conceivable that as an experienced man
of business he did not receive something in writing by way

| of receipt in exchange for the paper writing in which he
| nominally binds himself to two years payment to the Govern-
ment.

If he did not, it is to that extent a confirmation of
the title of Quong Lee; for Plaintiff must have thought it
was unnecessary in that it was knocked down on his own bidding
to Quong Lee; and then and there publicly placed on record
in the official accownt of the sales, which effectually
bound the Government without any further interference on his
part on behalf of Quong Lee.

His Solicitors may not unfairly be considered to have

thought ao\“t]_pu; for by{ﬁzg §>aymant in one lump of 9 years
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taxes they must be taken to have known whether heclaimed
the land for himself, or to preserve it for Quong Lee's
estate. They do not appear as protesting on behalf of Kum
Shoong against the sale to defendant, and raising an issue
in that behalf, but as assenting to the sale and to the
.') confirmation of it for Quong Lee. It was the duty of the
Receiver, having no personal interest in the matter, and
he seems to have discharged it faithfully, to gather in
every outstanding equity and the legal estate into one in
order to complete the title before the sale.
Thus much as to the general facts of the case.
Into these Defendant’s Counsel only cursorily entered.
He didnt even put his client in the witness box,- an emission
on which Mr Helmcken commented at the close of the case.
While producing all the documentary evidence and merely
outlining the facts I have given he placed reliance on the
extended public advertisements given of the sale under an
order of Court, in New Westminster, Nanaimo, Victoria and
Vancouver; on the open, fair and candid manner in which
it was conducted; on the fact of the Crown Grant having been
granted, (after all usual precautions and notices),to Prevost,
as Receiwer; and on the conveyance and confirmation by the
Court to Mason as a purchaser for value from a public officer,
without notice of any adverse claim; that if anything was
to be attacked, it should be the Crown Grant; and that the
only way in which this should be done, was, not by a side
wind, not even by a mandamus, but by a petition of right; and
that plaintiff by this action had mistaken his remedy, if he
had any.

That no fraud was ‘(li'ffd and none charged.
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That Mason was a purchaser from a registered holder for
value; and that even had there been notice of an otherwise
valid equitable claim, but unregistered, he would not then
under the Land Registry Aet which he had pleaded, have been
affected by it.

Now as to its being a purchase from a registered
holder I am not sure that Mr Wilson’s position in that
particular is so strong as he imagines. For the Crown Grant
was not registered (at least, I am not aware that it was)
before the sale was effected - if the purchase at auetion
constituted the sale - Consequently in that view ur?iifﬁéﬁ
did net purchase from a *registered*holder.The Act does not
speak of a purchase from an owner who shall afterwards have
his deed registered before the purchaser’s deed - though that
is the natural sequence of registration under the Act when
the purchaser’s title is submitted for registry.

First in order of registration comes the Crown Grant,
then the Conveyance; and this appears from the Certificate
of Title. |

This Certificate of Title, which, although put in
evidence, plaintiff’s Counsel had not seen during the trial
besides giving the order of this registration, served a
Purpose in defendant’s favour; inasmuch as it answers by

¥

anticipation the plaintiff’'s nbsautian:- That Prevost had
not proved the signature and execution of his deed. Because
oy the last part of Section 17 of the Land Registry Act,it
18 declared, that *® every cebttificate of title shall be !
' received as prima facie evidence in all Courts of Jus- *
" tice in the Province of the particulars therein set -
" forth.*- so that this Certificate of Title is prima facie
(-14-)
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evidence, (1) of the power to sell under the order of Court,
(2) of the due acknowledgement, execution and registration
of the Crown Grant, (3) of the order to sell and convey
Section 12 to Mason, and (4) of the due execution, acknow-
ledgement and registration of the Conveyance from Prevost
to Mason.

And when we consider that all these steps were duly
and persistently advertised as the prelude to sales on behalf
of Quong Lee, and that Kum Shoong could have contested
rngintrltion at any stage of the process,- could have
registered what the pleadings call his contract, or the
receipt for it, as a charge, which would have effectually
barred registration until it had been cancelled, or that he
could have entered a Caveat, and put his claim in issue in
a short, speedy and inexpensive manner,- we must conclude
that he had ample opportunitjes of bringing forward and
maintaining his elaim.

And as to the notice, it seems to me, that any one
examining the papers and books in the Land 0ffice in con-
Junction with the account sales, and the rectification of
a manifest error, and considering himself bound by what he
8ees, would have some difficulty in persuading himself that
Kum Shoong bought for himself in the name of Quong Lee, (for
that is the only alternative); especially when he sees that
the Government have considerad and decided that Quong Lee
and Quong Lee alone (or, their representative under the
order of Court, Prevost) was entitled to the Crown Grant.

But with this the defendant really had nothing to do.
And this probably was the reason why the defendant was not

put into the witness b?x. a fact on which plaintiff’s
-15-)
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Counsel commented, when he put Defendant’s examination
before the trial in evidence instead.

The utmost which that evidence discloses is,- that
def endant thought that sometime in the summer of 1889 he
made a search in the Land Office and that he saw the so-
called certificate (in the statement of claim called
*contract') and that he certainly saw the original account
sales, where the property was knocked down to Quong Lee.

On being asked if he had given any notice to Kum Shoong
that he was about to purchase this property, he replied, *No:
I bought it at auction} implying, in answer to the meaning
rather than the wording of the question,- that there was no
necessity for giving Kum Shoong any notice at all.

It does not appear from this limited evidence that the
defendant saw any book-entry containing Kum Shoong®’s name
with or without that of Quong Lee.

But if he did see all these particulars in the view
I take of the purchase I cannot see how he could have been
affected by it.

It was the Government and that alone which could issue
the Crown Grant. That was the Act of the Crown. If it is
wrongly done, or issued unadvisedly, there is the way
prescribed by law for its rectification; and if, too late,
for rectification, (though I express no opinion to that
effect), possibly for compensation where thers is a real
claim.

The Plaintiff must see that he can have no claim on
the Defendant, except on account of the Crown Grant having
been wrongly granted to the Receiver; and if that wers the

case, then the appliu?i.:u )shnuld have been made in the
-16-
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proper quarter to set that right.
~ This the plaintiff has not even attempted, although
he has had abundant opportunity of doing so.

Moreover the purchase of Section 12 in open market, cost
the defendant $3210. I do not see any suggestion from Kum
Shoong to repay him that sum; or even to re-imburse the
Receiver (or the Defendant) the amount of instalments and
interest without the payment of which the Receiver for Quong
Lee could not have secured the Crown Grant,- conduct which
is in direct violation of the principle that he who comes for
equity should do equity.

The absence of any such offer is not a bad measure of
Plaintiff’s belief in the goodness of his own claim.

Plaintiff’s counsel argued, or rather assuned the
position, - for there was no direct statement of the fact,
or any argument whatever on either side, on the cases pro-
duced on plaintiff’s behalf,- that if there was an alleged
equitable c¢laim in any one to the land before registration,
that could follow down through the title, and render sub-
sequent purchasers and holders who had ever heard of or
wore likely to hear of it,insecurs.

That is neither tha-spirit nor the object of the Land
Registry Act, which alone governs us.

That Statute gives every opportunity for the assertion
of every equitable claim up to a certain point. To those
who use common diligence it offers every proteection; but it
will not condone long years of deliberate laches against a
duly registered title, even in the assertion of a well
founded equitable right and allow such wilful neglect (I do
not speak of cases of ffﬁf{ or disability) to stain a title
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in indefinite devolution.

Our Land Registry Act is not like the (Ontarie) U.C.
Registry Act of 1865 - a Registration of Deeds, which can
be followed in certain cases by outstanding equitable claims
through various transfers, and obliges purchasers to go out
of the record to search for adverse equities, which may
or may not exist,- clouding a title with uncertaintiss from
the outset, and materially depreciating its market value.

When challenged by the opposite Counsel to produce
precedents to support his view, plaintiff’s Counsel was
unable to cite a single English or British Columbian case
in aid of his contention, for the very sufficient reason
that thers are none.

He mentioned however without argument or explanation
the following old Ontario cases (1870) :-
1st. Peterkine v McFarlane (Appeal) 9 Ont: Rep: 429 to p.

476.
2nd Forrester v Campbell, 17 Grant’s Chah: Rep:380.
3rd MecLennan v Macdonald, 18 Grant Ch: R: 502.
4th Weigle v Setternington, 19 Grant Chy: 512.
and I can only gather from reading them, in what way the
learned Counsel wished them to apply to his case. The first
and third were cases, the decisions on which were based on
fraud and therefore do not apply here. Fraud is not pleaded
or charged, or even insinuated, here; nor do I see anywhere
a suspicion of it, or of any attempt at concealment, or of
that kind of secrecy which is said to be a badge of fraud.

The second and fourth are under old Ontario (U.C.)
Registry Act of 1866, wf which I shall treat later on.

Neither of them touches the ¢laim now at issue. It is a
(-18-)
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dangerous thing to apply precedents arising in one juris-
diction under one system of land laws to circumstances
arising in a different jurisdiction under a very different
systen of land laws. Although the general principles of law
may be the same throughout, but differently applicable
according to the difference in legislation.

These Ontario (U.C.) cases arise under a very different
system of Registration from that which obtains in B.C. It
is a Registration of Deeds, with all the defects of insecurity
of title and expense which accompany that kind of regis-
tration; the very objects which our Act - by Registration,
by Title, to the freehold (all lesser estates and interests
in real estate and charges being registered as *Charges') -
is intended to prewent.

The Canadian (Upper Canada) Act of 1865, although it
gives a priority to registered over unregistered instruments
otherwise of equal value, has been construed by the Ontario
Courts to have recognized certain outstanding unregistered
equitable claims as affecting actual registrations. For sec.
64 of the 29 Viet. cap 24,1866, (Upper Canada) which rules
the cases cited allows *the registry of any instrument and *
* its registry in equity is to constitute notice of such *®
" instrument to all persons claiming any interest in such *
" lands subsequent to such registry.®

Section 66 (of the same U.C.Act) declares, that * no *
* equitable lien, charge or interest affecting land sghall *
* be deemed valid in any Court in this province * (then
Upper Canada) * after this Act shall come into operation !
" as against a registered instrument executed by the same *

* party, his heirs or assigns * &c.
(-19-)
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While Section 656 (which I have purposely quoted last)
enacting that * Priority of registration shall in all cases '
' prevail,® proceeds to nullify the complete effect of its
language by adding, " unless before such prior registration *
" there shall have been actual notice of the prior instru- °
* ment by the party claiming under the prior registration. *®

And this serious qualification the Court in Ontario
after some hesitation swaying backwards and forwards have
at last extended to apply and qualify the otherwise distinct
wording and enactment of Sections 64 and 66.

The reult is that there - (at least in the case of for-
eign law here cited) as laid down by Mowat,V.C. in Forrester
v Campbell,p.8385," It being quite certain that some equitable

" interests are not “nide#r intended to be avoided against
' registered instruments with notice,- the 65th Section must
* be limited 1n\uut way as to all equitable interests.®

Consequently instead of keeping the old doctrine of
notice,the learned Judge who decided in that case,practically
determined that an Act intended to give greater security to
registered instruments actually had the effeet of * giving
* a more extensive effect to notice than the Courts of Canada *
Cand T will add there, of Great Britain), * had previously
1 Ei'ﬂt.

* The effect which the Court had previously given,® was
at the time of the passing of the 1865 Act, * to require
* proof of actual notice (5 Gr.258.- 8 Gr.37.- 9 Gr.340.- 11
' Gr.303, and many others) before the completion of the
' transaction; and notice after that time and before regis-

* tration would not have been sufficient to puﬁtpona the

' instrument first nxo:Entod.'
-20-)
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And this in the face of a general movement among jurists
and legislators in the direction of establishing the principle
of the non-admittance of notice in any case against a
registered title - a principle which since 1866, a quarter
of a century.ago, has found practical expression in the
Torrens Act, our own Acts and the Acts mow in force in the
Dominion, for registration by Title.

By its registry of all instruments whether conveying
an equitable interest or a fee simple on an equal footing,
its memorials and abstracts, the r.giit;ation by deeds, the
U.C.Act of 1866 is in several important respects defective
as compared with our Act.

And judging by the extension of the Torrens Act, based
on the same principle as our own, to the Western portions
of old Canada where it meets with much acceptance, the gen-
eral tendency of Canadian legislation on the registration
of titles to real estate would seem to be forward, in the
direction of extending the prineciple of Registration by
Title as far as practicable over the Dominion.

The B. C. Land Registry Act (very briefly stated) by
Section 13, provides, ' that every person claiming to be *
" the legal owner in fee simple of real estate * by application
under a form given in the Act, and after production of his
title deeds and satisfying the Registrar that a prima facie ti-
tle has been established by the Applicant, the Registrar may
register the title of such applicant in a Book to be called
" Register of Absolute Fees * &c.

By Section 18,

The registered owner of an absolute fee shall be deemed

to be the owner of the land ( on the register) for such a
(-21-)
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freehold as he legally possesses therein,subject only to
such registered charges as appear existing thereon and to
the réghts of the Crown.

Equitable rights and lesser estates than a freshold
though subordinated to the legal fee are preserved by .
registration under Section 19, which provides that :-

* Every person claiming any other or less estate than the

" absolute fee, or any mortgage or other incumbrance upon

' or any equitable interest whatever in real estate (other
* than a Judgment Crown debt or leasehold interest in

* possession for a term not exceeding 3 years) may apply to
* the Registrar for registration thereof in the form * &c;
and the Registrar after examination of the title deeds and
being satisfied as to his having a prima facie title * may
' register the title of such applicant in a Book to be

* called the Register of Charges,®&ec.

And(fec. 24) this whether a present and vested or future
and eontingent interest.

By Sec.26, no equitable mortgage or lien by deposit
of title deeds and memorandum is registrable.

By Sec.29, a lis pendens is registrable as a charge
against any real estate, which is the subject of an action.

By See.32, The Registration of a Charge is notice to
every person dealing with the real estate against which
such charge has been registered of the estate or interest
in respect of which such charge has been registered.

This is followed by the sumnary Seetion 36,enacting,
That * no purchaser for valuable consideration of any
“ registered real estate or registered interest in real

* estate shall be lffcit;g ';}y any notice expressed, implied
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" or constructive of any unregistered title, interest or

* disposition affecting such real estate, other than a

* leaseshold interest in possession for a term not exceeding
* three years, any rule of law or equity to the contrary

* notwithstanding.*

From even this cursory examination it will be gathered
that the present application with the cases eited constitutes
an indirect attack on the leading principle of the B.C.Land
Registry Act, which warrants me in saying, that the principle
of registration as shewn in the Upper Canada Acts was
congsidered many years ago, when framing the present B. C.
Land Registry Act, and set aside in favor of our Aet. Also
that more than a quarter of a century’s experience of the
working of the B. C. Act, has shewn that for cheapness, simplic.
ity, effectiveness, gradual improvement of title and market.-
able value, Registration by Title has the advantage over
all other systems for the registration of titles to real
estate.

r Sumning up all these considerations T am clearly of
opinion that what Kum Shoong did, when he acted voluntarily
at all, was from the first as Agent for Quong Lee and not
for himself.

There would have been an absurdity in Loo Chuck Fan
and Loo Choo Fan sending him to the sale to buy for himself.
He had then, we cannot but consider, authority to go
to the sale, and purchase as he did Section 12 for Quong
Lee.
His own claim, was, T have little doubt, an afterthought,
almost forced on him ( I can even believe, at the first,

(-23-)
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unwillingly), by the mistake of Vintner and its propagation
by copying into the Provincial and Municipal Assessment
Rolls, and their application to him for payment of, really,
Quong Lee’s taxes.

The Lands and Works discovered this before they could
make out the Crofin Grant and rectified it by reference to
the root of the title, the official account sales, which
recorded the sale to Quong Lee through the medium of Kum
Shoong, for a considerable time previous to 1873, their
alter ego. Then we have the absence of all elaim or even
enquiry by Kum Shoong from 1873 to the commencement of this
action, the long delayed payment of taxes, and total non-
payment of instalments. Then we have the omission by Vintner
made in September before the official account sales came in
five months later, but were probably not gone over until
later on.

All these considerations point to the same conclusion.

The fall of Quong Lee (no longer *The Happy Success®),
and the rise in the value of the Land on Lulu Island, and
the consequent enquiries of speculators from nominal owners
in default, must have had their effect on a Chinaman®s mind,
and may have led him to think that there was a sort of
reversionary right after the fall of the house, in himself,,
or at all events he could build on the mistake to derive
some collateral benefit from maintaining it. Unfortunately
for him the sale to Quong Lee was too clear to admit of a
doubt with Loo Chu h:?,‘uca to-day, (uncalled) to confimm
it, and all plaintiff’s acts were chargedrith this fiduciary
character.

The order of Court of the 22nd May 1886 appointing
Prevost Receiver of th(- .&uf}rg Lee Estate, of which Plaintiff
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could not have been ignorant. The duty of the Receiver to
call in all outstanding aqﬁities and merge them in the fee.

The order of Court of the lst Dec 1886, authorizing
the sale.

The order of Court under which Prevost, who as Receiver,
received the Crown Grant.

The open publicity and advertisement of every dealing
with the land.

The concurrence of Plaintiff’s Solicitors and Quong
Lee (who authoriged the purchase) in the Crown Grant and
subsequent sale and confirmatiop,make it in my opinion an
irresistitk conclusion that Kum Shoong had no title & what-
ever to the land.

Thus, much is patent to me on the merits.

But were it otherwise; were there in fact in him an
outstanding equity for so many years unasserted, I think
e plaintiff, by his laches and by the provisions of the I.a-nii
Land Registry Acts would be excluded from taking advantage
of it, as against Mason.

And that if the Grmﬂmthadmniqampeﬂyur
unadvisedly granted to the Receiver the remedy of the
Plaintiff,under the Judgment of the late Mr Justice Gray in

Clark & g} :
Nattiiss” | v Regina
and Jacques v Regina,
lay in the direction of a Petition of Right, and not by the
Present action against the defendant.

* For all these reasons therefore it is considered that *
' Judgment should be given, and it is hereby given for the *
(-26-)
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' Defendant, and with the usual accompaniment of costs.?®

"Henry P.Pellew crma;
i Th

(-26-)
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Registrars, &c, Upper Canada.

-
L]
L]

-

-
LL

: 5
8

29 Vict.)
Cap.24. ) 1866

Sec 64. The registry of any instrument under this Aet, or
any former Act shall in equity constitute notice of such
instrument to all persons claiming any interest in such
lands subsequent to such registry.

Sec 66. Priority of registration shall in all cases prevail,
unless before such prior registration there shall have been
actual notice of the prior instrument by the party claiming
under the prior registration.

Sec 66. No equitable lien, charge or interest affecting
land shall be deemed valid in any Court in this Province
after this Aet shall come into operation, as against a
registered instrument executed by the same party, his heirs
or assigns, and tacking shall not be allowed to prevail in
any case against the provisions of this Act.

#-)
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in which the sales were rocorded.

The conditions of sale were:- one-third of the price
oid in eash on the fall of thes hammner; one-third to be
paid in one year after the sale; and the balance two years
after the sale; the two latter payments to carry 8 + interest
per annunm.

These were the conditions read at the sale upon the
due fulfilment of which the paper writing signed by Kum
Shoong admits everything was made to depend. Seetion 12
was publicly knocked down to Kwong Lee, for 180 dollars, (31
per acra), payable at the times and in the manner deseribed.

It 1s a matter of common notoriety that Quong Lee,
which translated means *The Happy Success® (at that time
and for years before and after, aecounted one of the riachest
and most substantial firms in the country), was only known
by that enblem or title, until they fell into litigation
and difficulties among themselves, whan the names of the
two brothers who comnposed the firp Loo Chuek Fan and Loo
Chu Fan, were first publicly diselosed. Before these events
they sued and were sued as appears by the records of this
Bﬁurt as "Quong Lee} sometimes by the misnomer of *Quong
Lee & Cot

At the time of the sale, 1873, kum Shoonz, the present
plaintiff, who had for some time been their manager and
cashier, was considered as the representative of %Quong Leoe!
Ho tostified that he was sent by both the partners, Loo Chuck
Fan and Loo Chu Fan, to attend the sale. His instructions
2ay be gathered from the result; which was, that Section

12 was bought in at the upset price of $1 por acre, and
(-2-)
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knocked down, at the bidding of kum Shoong, to Quonz Lee,
and he paid the first instalment out of the :roniaes nf Quong
Lee.

The faet is admitted by the plaintiff, but he says it
was charred against his salary, which must have appeared
on the books of Quong Lee, but he now stateses that the
purchase was for hiumself.

jut no book of account of Quonz Lee containing such
an entry was produced, nor does the plaintiff beyond the
above, and a statenent, that he did not keep the accounts,
in any way refer to these books, or shew that he had nade
any effort to obtain then.

e relies solely on his memory, but not implicitly on
that, for the particulars of what oceurred 18 years aro; and
he called ho other witness thouzh Loo Chu Fan, onc of the
partners who sent hin down to the sale, is still in the
country. The entry in the original account sales on which
tho records of the Land Reristry Office are founded,is only
in ths name of Quong Lee.

Kua Shoong then brings forward as the basis of his
¢laim, a paper writing signed only by himself, which in his
pleading he calls ®a contract®: but on examination, this
definition of its contents is scarcely supported by the
facts. Tt is of such a peculiar character that I produce it
“in extenso!

*I,ikun Shoong hereby acknowledrs that at the salc of
*Government Lands in New Westainster District, by public
“auction held in Victoria this 30th day of September 1873,
*that T was the hizhest hidder of Catalorue Lot No 58, and

‘known as Block 4 North, Range VT Mest, Section 12, and was

(-3-)
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"declared the purchaser thereof for the sum of $1 dollar
"per acre,subject to the condition read at the time of sale
“and that I have paid the sun of $63.33 dollars by way of
*deposit and part payment of the said purchase, and T under-
“take to complete the purchase according to the conditions.

Signed in English )
' kum L;hﬂﬁn[f“

Characters.
"4is Agent for Vendors T ratify this salet
(Not signed by any one)
This he says was givedﬁo him after the sale, he cannot say
how long after or by whom. He says Mr Davies pave him some
paper, but he does not say it was this. Tt is not in Joshua
Davies® handwriting; he knows nothing ahout it.

The ‘onus probandi* is on him who claims, 2nd so far
15 on Kum Shoong.

If this document dated on the day of the salo was
intended as a receipt, of which it shows no siezn, one would
think that it could nothlam have heon given to the Lands &
Works in whose possession it now is, without his exchanging
for it some document in the nature of a receipt whather in
his own name or that of Queng Lee.

If that were the fact, it was Kum Shoons®s luty to
have produced it. Tf such a receint were exchanged and
deposited amonz the Quong Lee papers as the property of Quong
Lee, it should have been searched for. and, if possible, pro-
duced, or satisfactory evidence riven of its contents. But

his has not been done, and, as it is now before me, the
document signed by Kum Shoonz stands alone and incomplete. So
far there is nothing inconsitont in this docunent with the

(-4-)
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purchase of the lot by Quong Lee by Kua Shoong,their manager,
cashier, and (as we now see) their Arent.

Sometime in February 1874 an account of the aforepoing
sales was made by the Auctioneers, as Agents for the Vendors,
the Government.

t 18 entitled * Account of Sales, by order of Hon. R.
Reaven, C.C.L & ¥. for account of éuvarnnant! Tt was dated
back *nunc pro tunc® to the 30th Sep 1873, at the conclusion
of it Joshua Davies certifies that,

“The above is a true copy of rage 76 of the original
‘sales book, kert a2t the time of sale, and being the record
‘froa which the account sales were prepared and rendered to
sthe Chief Comnissioner of Lands & Works®

Tt so chanced that in the first Account sales in the
Auctioneer®s official book T observed 2 lots were knocked
down to William Fisher, whom T employed to bid for me. On
beinﬁlknucked down, Mr Fisher gave up my nane as the real
purchaser; and it was instantly entered in Joshua Davies’
handwriting in the account salas, after his name, thus:-
iW.Fisher* - *H.P.P.Crease!)( "W.Fisher* - *H.P.P.Crease"
"hen catalogue lots 54 and 55, were knocked down to daurge
Janes; he gave up the names of Herring & Burnaby for Lot 54,
and of Fung.-ngdan and Allsop for Lot 655; whereupon their
nangs were then and thers similarly inserted after Janes’
omll. %o such ¢hange took place in Quong Lee’s purchase of
Section 12.

In the return seat in to Mr Beaven in 1874, these
intending purchasers aprvear to have backed out of the sale
and the name of John Janes is retained in the return for

both the Catalorue lots 54 and 55.- and for Section 12 the
(-5-)
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firm nams of the House *Quony Lee® is retained with the
addition of the name of *Chun Shoong®* in inverted comnas.

¥r Joshua Davies, whé_%ava his evidence very frankly
but with proper care, for, as he says, it all took place 18
years ago, is almost positive that he saw Kum Shoong at the
sale. If so that would account for his name being added
after Quong Lee, the purchaser, as the agent for that firm;
his nane being the only one in inverted coamnas.He was then
known as their confideniial manager and cashier, and probably
the only one who spoke Wnglish. And so his name became in
English eyes the equivalent of Quong Lee, and this mis-
apprehension is probably the origin of the whode subseguent
claim.

The following is an exact copy of the entry relating
to this land in the original account sales book in Joshua

Davies® hamdwriting and sworn to by him,

Catalogue [Block |Range [Section |Acres| Purchaser|$ per| Total|

Lﬂt- acro.

68 qN.| VI W | 12 180 |Quong Lea| 31 L50

L

-

-
and this Joshua Davies certifies under his own hand 4o have

heen *the record from which the account sales were prepared
*fand rendered to the Tho Chief Commissioner of Lands and
¥orkst®

Subjoined also is an exact copy of the entry by Ca
Vintner, a temporary Clerk in the Lands and Works about
he time of the sale, made in red ink, the same as was used
in the case of the other sales on that day, with the alter-

ations in black ink and pencil, (made apparently at a later

(-5-)
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iate by the Department in exact accordance with the acecount
salos, which wers not sent in until February 1474, and with
their subsequent dealings with Section 12).

This T have thougzht hest to reproduce in fac sinmile.as
that is how it anpears in a book of purchaser’s prices and
instalments and other particulars of Lots and country lands
seld by the Governnent on that day, and throws light on the

subsequent dezalings with Section 12 :-
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The omission in Noveabar 1873 of the recorded nane of Ruong
Lee with that of lusn Shoong was probably not discovered

ntil the next resal estate transaction in the land took
vlace. The repetition of Vintner’s omission of Quong Lee's
nane in the New Westminster District or Richaond Muniecipal
tgsessment Roll (if it should appear,they were not produced)
would at on€e t¢ accounted for.

Tt would only recuire the recent rise in the price of

land of which the Learned Counsol spokae, accompanied by

the usual enguiries by speculators af}thc persons whose
naies they see on the list of unpaiﬁ'instuLaants, and the
helpless bankruptey of his former aurloysrs, to sugpest at
once to Kum Shoong all that has since taken place. The

cnot unfrequen

payment of taxes by itself is no proof of title. There cﬁmaﬁ;
nefore the Court cases where a man,- having paid taxes on

a vacant lot, rerhaps for a friend or acquaintamee of whom
he has lost sight of for a number of vears,erroneously
fancies he has a title to it by possession. And here thore
is this to be said with repard to the payment of taxes

in this case. Two letters of J. C. Fughes, (now dead) the
Covernnent Collector of Taxes in liew Westminster District,
(hefore the formation of the Richmond Munieipality,whiech
took place in 188() are produced in which he calls on Kum
Shoonz for %17.80 arrsars of taxes %on his land in New
Westainster District! There is nothing to connect this with
Jection 12, and the anmount is different from that which
obtained for the sase lot in that municipality at that
period, and durinz b consecutive years commencing with 1880,
where the tax is set at $9.20 per annum. The figures even
as a multinle or subdivision 4o not arree. This therafore

(-5=)
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i8 of no value as evidencae.

Here we have the Claimant, Xum Shoong, takinyr so little
1alersst in this Section 12, which he now alleres he purchased
for hiaself, that for years he nerlected to pay taxes ugon
it.

And for 8 consecutive years, assuning (his name to
have boen on the list) presumably, receiving assessnent
notices and tax papers all the itie ( for after taxes all
dunicipalities ars keeu), yet froa 1880 to 1858, he pays
not 2 single tax until the land had becona valuable and
until the dissolution and collacse of Quong Lee, and up to
the eve of the issue of the Crown Grant,when alarmed by a
threat of legal proceedings, he gwets Messrs Draks, Jackson
* Helmcken to forward the payments of the arrsars of taxes
for hii, so that it arrived only one day hofors the Crown
Crant was issued under @ Order of Court to Provost.

And this brings me in natural sequence 4o see what
notice, supposine for argunent’s sake, that Kum Shoong’ s
claim had been correct, he must necessarily be exrocted to
have received of what was zoing on with reference to section
12. Mr Prevost was by order of Court, known %o the trofession
and public generally, and advertised in Victoria day after
day for months, indeed, everywhere in the Provinece, oven in
Cariboo,- as having been arpointed the Receiver of the Quong
Lea estate.

By the general order of Court of the lst December 1886
in which Quong Lee were ropresented, (Plaintiff’s Solicitors
acting for Loo Chuck Fan,ons of the partners and iir A.T.B.
Davie, for Loo Chu Fan), Prevost, as such Receiver was

empowered to sell, inter alia, Section 12 by Public Auction.

(-3-)
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Tn pursuance and part fulfilaent of which authority,
on Mednesday the 12th June 1889, Section 12 was put ug o
Public Auction by lr Joshua Davies at the City of lNow
Westminster and in open sale purchased by Mr ¥. 8. Mason
for $2,120.

For 2 weeoks previous theroto notice of the sale was
advertised in the Daily Colonist in Victoria, where plaintiff
then resided and was doing business. Resides this Davies
caused printed circulars eontaining particulars and con-
ditions of sale, accompanied by a plan of the property, to
be distributed freely in New Westminster, Vancouver, lNanaimo
and Victoria Cities. Yot Kum Shoonr makes no sign.

On the 23rd July 1889 Loo Chuck Fan being represented
by Plaintiff’s Sulicitﬁxﬁ and Loo Chu Fan, the other partners
being duly notified, bui not appearing, or maxing any
objection, the sale to Mason was confirmed; and the Recciver
Prevost was ordered to convey the property in foee to Hason,
which was accordingzly dona. 4nd here 1 imay remari, by
rarenthesis, that Loo Chuek Pan and Loo Chu Fan st have
known why they sent Kum Shoong to the sale, and that they
were the purchasers and owners of Section 12; or they would
have declared it was not theirs but Kua Shoong” s,

They could have had no interest in doing otherwise, had

this clzim been zood, for none of the $3,120 could possibly

o

come into their pockets; for after it was paid, they would
still bo owing to the Defendant, some $40,000, a debt which
they had no means of discharging.

The Urown Grant dated 10th April 1889 in the name of

Prevost had begen previously obtained under another order of

Jourt. 3etween the tine that rua Shoong instructed his
(-10-)
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Zolicitors to pay the arrears of taxes and tho issue of the
Crown Grant on the 22nd May 1889, there was ample time to
have arrssted that issue. And a fortiori between that time
and the sale, confirmation and conveyance to Defendant on
the 9th Aupust 1889.

The fact of the sudden payment of those taxes points
in the direction of an undisclosed anticipation of some
steps being taken with regard to this land, which should
have called for prompt action, and I note that although
the complaint was made on 12th April 1889, and the conveyance
to Mason made on 9th August 1889, five months after plain-
tiff’s Solicitors paid the 9 years’ taxes; the writ of
sumiong the first direct intimastion to defendant of plain-
tiff’s clain, was notiuntil the 12th September 1889, over
6 months afler Plaintiff”s Solicitors paid the 8 years’
taxes.

A jury (and T have the same right) would he entitled
to ask what was the conduct of XKum Shoonz with regard to
this Section from 1873 down to the present time? Was it that
of a man who thouzht he had such a right as he now claims?
The evidence shews that if he did anything he careflly
abstained from enquiry. He does not state, nor does it
avrear in anywise in the evidence, that from 1873 to 1888

<voluntarily-
he overjfasked a single question of any of the public officers
belonging to the Land Gffice whose duty it would havo been
to give authoritative answers to his gqueries. Hore than
that, their attention would have been thereby direceted,to
the rectificaticon of Vintner’s onission.

"a don’{ know when that was discovered; it could not

have been before 1874, vﬁs?ibly like many, and indeed I may
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sday most convayancin® mistakes, this was not revealsd until
enguiries into title were instituted, or until a change of

ossession and dealin® with the land was in contenplation,

L=

and that the mistake wont on, unobserved because not enquired
into, from list to list, one copying from the other,- no
payment either of tax or instalinent being made in the interim
to fix attention upon it - until something arose which made
1t necessary to 2o to the root of the title, the original
sale and record thereof to Quongz Lee.

'Fhe-naxt thing one is tempted to enquire is:- Why Kum
Sheong did not take advantage of the saferuards of the Land
Rezistry Act? "hy did he not rerister the 'iucu.aent‘}lis
pleadings now call a contract? Why did he not register the
docunent whatever it was, which presumably he received fron
the Land Office, whex he gave up the in;:umplct.e gaper writing
on which he new bases his claim.

Tl is hardly conceivable that as an experienced man
of business he did not receive something in writing by way
of receipt in exchange for the paper writing in which he
nominally binds himself to two years payment to the Covern-
mant.

If he did not, it is to that extent a confirnation of
the title of Juonz Lee; for Plaintiff must have thought it
wWas unnocessary in that it was knocked down on his own bidding
to Quong Lee; and then and there publicly placed on record
in the official account of the sales, which effectually
bound the Goveranent without any further interference on his
vart on bahalf of Quong Les.

713 Policitors may not unfairly be considered o have

thought so too; for by the Payment in one lump of ¢ years
{=12-)
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taxes they must be taken to have known whether heclaimed
the land for himself, or to preserve it for Quong Lee’s
estate. They do not appear as protesting on behalf of Hum
ghoong against the sale to defendant, and raising an 1ssue
in that hehalf, but as assenting to the sale and to the
confirmation of it for Quong Lee. Tt was the duty of the
Receiver, having no —ersonal interest in tho matter, and
he seems to have discharged it faithfully, to gather in
every outstanding equity and the lezal estate into one in
order to complete the title befors the sale.

Thus much as to the general facts of the ecase.

Tnto these Defendant’s Counsel only cursorily entered.
He didnt even put his elient in the witness box,- an emission
on which Mr Helmcken commentad at the close of the case.
While. producing all the documentary evidence and merely
outlinine the facts T have given he placed reliance on the
extended public advertisemenis given of the sale under an
order of ﬂnuft, in New Westminster, lanaimo, Tictoria and
Vancouver; on the open, fas s candid manner in which
it was conducted; on the fact of the Crown Grant having been -
granted, (after all usual precautions andi notices),to Prevost,
as Receivwer; and on the conveyance and confimmation by the
Court to Mason as a purchaser for value from a public officer,
without notice of any adverse claim; that il anything was
to be attacked, it should be the Crown Grant; and that the
only way in which this should be done, was, not by a side
wind, not even by 2 mandamus, but by a petition of right; and
that plaintiff by this action had mistaken 115 remedy, if he

had any.

That no fraud was gleaded and none charged.
(-13-)
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That Mason was a purchaser from a registered holder for
value; and that even had there beon notice of an otherwise
valid equitable claim, but unregistered, he would not then
under the Land Registry Act{ which he had tleaded, have hoen
affected by it.

Now as to its being a purchase fron a registered
holder T am not sure that lir Wilson®’s position in that
particular is so strong as he imagines. For the Crown Grant
was not reyistered (at least, T am not aware that it was)

before the sale was effected - if the purchase at auction

\ &

constituted the sale - Conssquently in that view Mr ﬁ%;ﬁﬁﬁ
did not purchase from a 'registerod*holider.The Act does not
speak of a purchase from an owner who shall afterwards have
his deed repistered before the purchaser’s <deed - though that
1s the natural sequence of rgristration under the Aet when
the purchaser®s title is submitted for reristry.

First in order of reristration cones the Crown Grant,
then the Tonveyance; and this appears from the Certificate
of Title.

This Certificate of Title, which, althouzh put in
evidence, zlaintiff’s Counssl had not seen during the trial,
besides sivins the order of this ropistration, served a
purcosc in defendant’s favour; inasauch as i% answers by
anticipation the plaintiff®s objection:- That Prevost had
not proved the signature and sxecution of his deed. Because
oy the last part of Section 17 of the Land Registry Act,it
is declared, that * every cettificate of title shall be
* received as prima facie evidence in all Courts of Jus- ®
" tice in the Province of the particulars therein set .

* forth.'- so that this Cortificate of Title i5 prina facie

(-14-)

BC Archives GR-0419 BRITISH COLUMBIA. ATTORNEY GENERAL.
Box 42 File 1892/43 Attorney General documents.



[
— 1

evidenca, (1) of the power to sell under ths order of Court,
{2) oi the duc ackiuowledgeament, execution and registration
of the Crown Grant, (3) of the order to sell and convey
lgction 12 to ifason, and (4) of the due¢ execution, acknow-
Lodrenent and rezistration of the Conveyance from Pravost
to Mason.

And when we consider that all these steps werse duly
and persistently advertised as the prelude to sales on behalf
of Quong Loe, and that Kum Shoong could have contestad
registration at any stage of the process,- could have
registered what the pleadings call his contract, or the
receizt for it, 2s a charpe, which would have effactually
barred registration until it had been cancellead, or that he
¢ould have entered a Caveat, and put his claim in issue in
a short, speedy and inexpensive mannar, - we ust conclude
that he had ample opportunityes of brinring forward and
maintaining his c¢laim,

And as to the notice, it scens to ms, that any one
examining the papers and books in the Land Gffice in con-
Junction with the accounit saiss, and the rectification of
a manifest error, and considering himself sound by what he
39es, would have soms difficulty in persuading himzsalf that
Kum Shoong bought for himsel? in the name of Quong Lee, (for
that is the only alternative); especially when he sess that
thie Governient have considered and dscided that Quong Lee
and Quong Lee alané lor, their representativz under the
order of Court, Prevost) was entitied to the Crown Crant.
L with this the defendant really had nothing to do.
And this probably was the reason why the defendant was not

box, 2 faet on which plaintifi’s
(-15-)
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Counsel eommentad, when he put Defandant’s examination

pefore the trial in avidence instead.

The utmost whico that evidence discloses is,- that
icfondant thouzit that soactime in the sumaexr of 1882 he
made 2 search in the Land 0ffice and that he saw the so-
callel certificate Iiﬂ the statenent of claim called
“contract®) and that he cortainly saw the original account
sales, where the proserty was knocked down to Quong Les.

On heir

o -

» asked if he had given any notico to Kua Shoong
that he was about to purchase this property, he replied, *Neo:
T bourht 1t at auctioni implying, in answer to the meaning
rather than the wording of the question,- that thers was no
necessity for giving Kua Shoong any notice at all.

[t does not appoar from this linited evidence that tae
defendant saw any book-eniry containing Kum Shoong® s nane
with or without that of Quong Lee.

But 1T he did see¢ all these particulars in the view
T take of the purchase T cannot sec how he could have bean
affected by it.

Tt was the Coverrment and that alone which could issue
the Crown Grint. That was the Act of the Crown. T it is
wronZly done, or issued unadvisedly, there is the way
prescribed by law for its rectification; and if, too late,
for rectification, (though T express no opinion to that
effeet), sossibly for compensation where thers is a real
claim.

The Plaintiff aust see that he ean have no e¢laim on
tha Defendant, except on account of the Crown Grant having
peen wrongly granted to the Receiver; and if that were the

case, then the application should have been nale in the
(-15-)
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proper quarter to sel that right.

This the plainti
he has had abundant opportunity of doing so.

liorsover the purchase of Section 12 in open market, cost
tho dofendant $2210. T do not sce any supgestion from Kun
shioonZ to repay hin that suin; or even to re-iaburse the
Receiver (or the Defendant) the amount of instalmants and
orost without the payment of which the Recaiver for Quong
Lez could not have secured tha Crown Grant,- conduet which

™~

i3 in direct violation of the princizle that he who comes for

The absence of any such offer is not a bhad measure of
plaintiff®s balief in the roodness of his own claim.

Plaintiff®s counsel arjued, or rather assumed the
Fosition, - for there was no direct statcment of the fact,
or any arguaent whatever on either side, on the cases pro-
auced on plaintiff's hehalf,- that if there was an allared
2quitable clain in any ona to the iand hefors registration,
that could follow down throurh the title, and render sub-
soquent purchasers and holders who had ever hoard of or
ware likely 4o hear of it.insccure.

That is neither the spirit nor the object of the Land '
Registry Act, which alons povoras us.

That Statute mives every ciportunity for the assertion
of every equitable claim up to'a eortain roint. To those
who use comnon dilirence it offers every protection; but it
will not condone leng yoars of deliberate laches arainst a
duly regiztered title. sven in ihea aszertion of a well
founded equitable right and allow such wilful neglect (T do

raat, or disability) to stain a title

-"I-'U
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in indefinite Jevolution.

Our Land Reristry Act is not like the (Ontario) U.C.
ReTistry Act of 1865 - a Registration of Deeds, which can
be followed in certain cases by outsianding cquitable claims
through various transfors, and obliges purchasers to 7o out
of the record to search for adverse ecuities, which nay
or may not exist,- clouding a title with uncartainties from
the outset, and materially Adepreciating ite market value.

¥Wnen challenred hy the opposite Counsel %o produce
rrocedants to suprtort nis view, plaintiff’s Counsel was
unable to cite a sin-le English or British Columbian case
in aid of his contention, for the very sufficient reason
that thara are none.

@ mentioned however without argument or explanation
the followine old Ontario cases (L870) :-
1st. Peterkins v licFarlane (Appeal) 9 Ont: Rep: 423 to p.

475. |
2nd Forrester v Campbell, 17 Crant’s Chzh: Reﬁ:380.
3rd kelennan v Macdonald, 18 Grant Ch: R: 50%.
4th Weigle v Rfetternington, 19 Grant Chy: 512.
and T can only pather from reading thea, in what way the
learned Counsel wished then to apply to his case. The first
and third were cases, the dscisions on which were based on
fraud and therefors do not apply here. Praud is not pleaded
or charred, or even insinuated, here; nor do T see anywhere
a 5uspician of i1t, or of any atteapt at concealment, or of
that kind of secrecy which is said to be a balre of fraud.

The second and fourth are under old Ontario (U.C.)
Rezistry Act of 188f, ®f which T shall treat later on.

heither of them touches the claim now at issue. Tt ig a
(~182)
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dangerous thing to apply precedents arising in one juris-
diction under one systen of land laws to circumstances
arising in a different jurisdiction under a very different
systex of land Laws. Although the general principles of law
aazy be the same throughout, but diffcerently applicable
according Lo ithe difference in legislation.

These Ontario (U.0.) cases arise under a very different
systen of Registration from that which obtains in 8.0. Tt
1s 2 fegistration of Deeds, with all the defeets of insecurity
of title and expense which accompany that kind of reris-
tration; the very objects which our 4ct - by Reristration,
By Titls, to the freehold (all lLesser estates and jnterests

s Chargos') -

L
=¥
§2

1n real estate and charges heing rezistors
is intended to pravent.

The Canadian (Upjer Canada) Act of 1885, although it
“1ves a priority to rogistered over unregisicred instruments
otherwise of equal value, has been construed by the Ontario
Courts to have recognized certain outstanding unrezistered
oquitable claims as affecting actual repristrations. For see.
64 of the 29 Yiet. cap 24,1865, (Upper Canada) which rules
the cases citod allows *the registry of any instrument and ®
" its registry in equity is to constitute notice of such ®
® instrunent to all persons claiming any interest in such 8
“ lands subsequent Lo such registry.®

Section €3 (of the same U.C.Act) declares, that * no *
equitable lien, charge or interest affeeting land shall @
" be deemed valid in any Court in this province ' (then

loa
ug

rcl

er Canada) * after this Act shall come into operation 8
" a5 against a registercd instrument exscuted by tho same ¢

* party, his heirs or assigns * Jc.

(-12.)
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While Section 65 (which T have purposely quotad last
enacting that * Priority of registration shall in all cases *®
¢ prevail,? procewds to nullify the coaplots effect of its
langsuage by adding, ® unless before such prior registration '
i there shall have been actual notice of the prior instru- *
 gent by the party claiming under the prior regisiration. *

And this serious qualification the Court in Untario
after soms hesitation swaying backwards and forwards have
at last extanded to apply and qualify the otherwise distinet
wording and enactment of Sections o4 and 6.

The rdhilt is that thers - (at lesast in the case of for-

gign law here cited) as laid down by Mowat,V.C. in Forrester
v Canpbell,p.385,® Tt being quite ¢¢rt#iﬁ thal some oguitable
1 interests are not avuiiaﬁar intended to bhe avoided agafnst

* repistered instrusents with notice,- the 63th Section aust

=

be limited inkhat way as tc all equitable interests.®

Consequently instead of keepinz the old doctrine of

lre who decided in that case,practically

e &3 BT (O 1
:l".:l H‘L";'n;‘b-i'-\.r' .,J-ll'.'i-.;ﬁ L.:‘\ LB

.._..
L(F]

ieterninad that an Act intendsd to pive greater security to
rogistered instruments actually had the effoct of * giving
U a more oxtonsive effect to notice than the Courts of

fand T will add there, of Great Britain), ®* had previously

! Tho effect which the Uourt had proviousiy given,' was
at the tine of "the passing of the 1lB8b Act, ! to require
¥ prooi of actual notite (5 Gr.268.- 8 Gr.37.- 9 Gr.340.- 11
¢ Gr.303, and many others) bpeforae the completion of the

" transaction; and notice after that tix

'

¢ and before regis-

Hr e 4 ¥ e b 2 e )
i tration would not have 'l

L
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to posipone the
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And this in the face of a genaral noveaent znong jurists
and legislators in tha direction of astablishinc the orineiple
of the non-admnittance of notice in any case azainst
reristered title - a prineiple which since 18656, a quarter
of a century.ago, has found practical expression in the
Torrens Act, our own Aets and the Acts now in force in the
Dominion, for registration by Title.

By its refistry of all instrmments whether conveving
an equitable interest or a fae simple on an caual footing,
1%s nmemorials and abstracts, the repistration by deeds, the
U.C.Act of 1865 is in several inmportant respects defsctive
as compared with our Act.

And judging by the extension of the Torrens Act, based
on the sane grincivle as our own, to the Western portions
of old Canada where it msets with much accegtance, the pen-
eral tendency of Canadian lerislation on the rogistration
of titles to real estate would seen to he forward, 1q the
direction of extendings the principle of Reristration hy
Title as far as practicable over the Dominion.

The B. C. Land Registry Act (very briefly stated)
Soction 13, nrovides, ¥ that every person claiming to ha #
* the legal owner in fae simole of real estate by application
undor a form wiven in the Act, and after rroduction of his

title deeds and satisfvine the Reristrar that a npima facie $i-

s
1

p

tle has been established hy the Applicant, the Registrar may
register the title of such applicant in a Rook to be called
* Register of Absolute Fees ' Ao,
By Section 18,
T4

The reristered owner of an absolute fee shall be desened

to ba the owner of the land ( on the register) for such a

(-2l-)
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frechold as he legally possesses therein,subject only to
such registered charges as appear eoxisting therson and to
the reghts of the Crown.

Equitabls rights and lessor estates than a frechold
though subordinated to the lepal fee are prescrved by
rogistration under Section 12, which provides that :-

* Every person claining any other or less sstate than the

* absolute fee, or any mortgage or other incumbrance uson

“ or any equitable intcerest whatever in real cstate (other
* than a Judgnent Crown dedt or iLeasshold interest in

* possession for a term not exceeding 3 years) may apply to
“ the Hegistrar for registration thersof in the form * &ec;
and the Registrar after examisation of the t.ii:i& deeds and
being satisfled as to his having a prina faeic title * may
“ registor the title of sueh agplicant in a Book to be

* called the Regzister of Charpes,%éc.

4nd (Rec. 24) this whether a present and vested or future
and contingent interecst.

By Sec.2b, no eguitable mortgage or lien oy deposit
of title deeds and menorandum is registrable.

By Sec.29, a lis poendens is registrable as a charge
against any real estate, which is the subject of an action.

by =9C.32, The Registration of a Charge is notice to
evory person dealing with the real estate gainst which
such charie has been regisiered of the estate or intarest
in respect of which such charye has been reistered.

This is followed by the suitnary Section 3b,enacting,
'hal * no purchaser for valuable consideration of any

\ * registered real cstate or recistered interesy 1in real

esbate shall De alfected by ayy notice expressed, implied
foooy
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® or constructive of .y unregistered title, interest or
' disposition affecting such real estate, other than a
! leasehold interest in possession for a term not exceeding
* three years, any ruie of law or equity to the contrary
* notwithstanding.®t

From even this cursory examination it will be gathered
that ihe prasent acplication with the cases cited constitutes
an indirect attack on the leadiy principle of the 2.C.Land
Registry Act, which warrants me in saying, that the prineiple
of registration as shewn in the Upper Canalda Acts was
consldered nany years ago, when franinz the preseat 3. C.
Land Hegistry 4ct, and set aside in favor of our act. Also
that more than a quarter of a century’s experience of the
working of the B. C. &ct, has shewn that for cheapness, simplic
ity, effectiveness, gradual imvrovenent of title and market-
able value, Reristration by Title has the advaniase over
all other systems for the registration of titles to rsal

estata.

for himself.
There would have been an absurdity in Loo Chuek Fan
and Loo Choo Fan sendiny hin to the sale 4o huy for himself.
He had then, we cannot but consider, authority to po
to the sale, ani purchase as he 4id Section 12 for Quong:

Lee.
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unwillingly), by the mistake nf Vintner and its propagation
by copying into the Provincial and Munieipal Assessment
Rolls, and their application to him for pavment of, really,
Quong Lee’s taxes.

The Lands and Works discovered this before they could
naxe out the Crown Grant and rectified it by reference to
the root of the titls, the official account sales, which
recorded the sale to Quong Lee through the medium of Kum
Shoong, for a considerable time previcus to 1873, their
alter efo. Then we have the absence of 2ll claim or even
enquiry by kum Shoong from 1873 to tie comnencement of this
action, the long delayed payment of taxes, and total non-
payaent of instalments. Then we have the omission by Vintner
nade in Septenber before the official account sales came in }
five months later, but were probably not gone over until \
later on.

ALl these considerations point to the same conclusion. ;

The fall of Queng Lee (no longer *The Happy Successs), x
and the rise in the value of the Land on Lulu Island, and
the consequent enquiries of spsculators from nominal owners |
in defanlt, must have had their effect on a Chinaman’s nind, F
and may have led hinm to think that there was a sort of
reversionary right after the fall of the house, in hinself,,
or at all events he could build on the mistake to derive

somé collateral benefit from maintaining it. Unfortunately ?

for him the sale to Quong Lee was too clear to admit of a

doubt with Loo Chu Fanhere to-day, iunnalla&} to confim %
it, and ali plaintiff’s acts were chargedvith this fiiucianyx'
character.

The order of Court of the 22nd May 1886 appointing

Prevost Receiver of the Quong Lee Estate, of which Plaintiff
(-24-)

E!
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could not have been ignorant. The duty of the Receiver to
call in all outstanding equities and merse them in the fee.

The order of Court of the lst Dec 1886, authorizing
the sale.

he order of Court under which Prevost, who as Receiver,
received the Crown Grant.

The open publicity and advertisement of every dealing
with the land.

The concurrence of Plaintiff’s Solicitors and Quong
Leez (who authoriged the purchase) in the Crown Grant and
subsequent sale and confirmatioy,make it in my opinion an
irrasistﬂHL conclusion that Kun Shoonz had no title %z what-
ever to the land.

Thus, much is patent L0 me on the merits.

sut were it otherwise; were tﬂcre in fact in him an
outstanding equity for so many years unasserted, I think
the plaintiff, by his laches and by the provisions of the daxfes
Land Registry Acts would be excluded from taking advantage
of it, as against Mason.

§ And that if the Crown Grant had been improperly or
unadvisedly granted to the Receiver the remedy of the
Plaintiff,under the Judgnent of the late Mr Justice Gray in
Clark & )) '
) v Regina
Katilhiews )
and Jacques v Regina,

lay in the direction of a Petition of Right, and not by the

Prosent action against the defendant.

* For all these reasons therafore it is considered that
* Judgment should be given, and it is hereby given for the ®

(-28-)
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' Defendant, and with the usual accompaniment of costs.?
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Reristrars, &c, Upper Canada.

Extracts.

29 Vict.)
Cap.24. ) 1866

3 ol aaynes o

instrunent to all persons clainming any interest in such

ee 86. Priority of rezistration shall in all cases prevail,
unless Sefors such rrior resistration there shall have been
actual notiee of the prior instrument by the carty claining

undor the erior refistration.

Sec B6. hNo equitable lien, charre or interest affectiny
land ghall be deened valid in any Court in this Province
after this Act shall come into operation, as against a
raristered instrunent executed by the sane narty, his heirs

or assisns, and tacking shall not be allowed to prevail in

any case against the provisions of this fct.
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